
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



THE INADEQUATE POWERS OF THE INTER- 
STATE COMMERCE COMMISSION. 



BY EDWARD P. BACCHST. 



The existing Interstate Commerce Act has proved futile in 
remedying the abuses in the transportation service of the coun- 
try which it was designed to correct, the Commission created by 
it having been rendered impotent by decisions of the Fed- 
eral Courts which have been made during the past few years. 
The Supreme Court has gone to the extent of declaring that the 
law confers upon the Commission no authority to proceed further, 
when in any case, after a full hearing of all parties in interest, it 
finds that rates or regulations are unreasonable or unjust, than to 
so declare, and to order the carrier to "cease and desist" from 
charging such rates or enforcing such regulations ; and that the 
Commission has no authority to declare what in its judgment 
would be reasonable and just rates or regulations in the case in 
question, or to require such changes to be made in them as would 
bring them into conformity with the provisions of the act. It 
will be readily seen that the carrier may comply with the order 
to "cease and desist" by making such slight change as its officers 
may see fit, and that the public is without practical redress from 
any extortion or discrimination which a carrier may arbitrarily 
choose to practice, except the remedy at common law, with its 
interminable delays and intolerable expensiveness, from the hard- 
ship of resorting to which it was the purpose of the Interstate 
Commerce Act to relieve the public. 

That the course suggested as being open to the carrier is not 
merely hypothetical is demonstrated by the action of defendant 
carriers in a ease that has come under the immediate observation 
of the writer. The Milwaukee Chamber of Commerce filed a com- 
plaint with the Interstate Commerce Commission against a num- 
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ber of railway companies engaged, severally and jointly, in carry- 
ing grain from points in Iowa, Minnesota and South Dakota to 
Milwaukee and Minneapolis respectively, alleging that the rates 
charged to Milwaukee were disproportionately large as compared 
with those charged to Minneapolis. The Commission held : 

"That in many instances, and in varying degrees at different points, 
the differentials in grain rates to Milwaukee, above rates in force to 
Minneapolis, give Minneapolis undue and unreasonable preference and 
advantage, and subject Milwaukee to undue and unreasonable pre- 
judice and disadvantage. That just and reasonable differentials in 
such rates would be obtained by applying the interstate distance 
tariff* to the short line mileage from the several point's of shipment to 
Minneapolis and Milwaukee. That just and reasonable rates to Mil- 
waukee would be made by adding such differentials to rates from time 
to time in force to Minneapolis, and any higher rates to Milwaukee 
would be relatively unreasonable and unjust to that city." 

The application of this ruling would have effected a reduction 
in rates on grain from the various shipping points to Milwaukee 
varying from one cent to three cents per one hundred pounds, 
and would have afforded substantial relief. The difference in the 
value of grain in Minneapolis and Milwaukee was, and is now, 
almost exactly the same as the difference in freight that would 
have been produced by the application of this ruling, and hence 
the grain would have netted substantially the same price at the 
point of shipment whether shipped to one market or the other, 
which would have placed the two markets on a practical equality 
in relation to the shipment of grain from the territory in ques- 
tion. The defendant railway companies, however, prepared and 
put into effect tariffs by which the rates to Milwaukee were 
reduced from one-half cent to one and a half cents only per one 
hundred pounds, being in nearly every instance just one-half the 
reduction required. This was not a case in which "half a loaf is 
better than no bread," for the reason that, if the reduction made 
was insufficient to place the two markets on an equality, the grain 
would continue to seek the favored market. Hence, the reduction 
made by the companies afforded no relief whatever, and the pur- 
pose of the Commission was entirely thwarted. 

On petition from the Milwaukee Chamber of Commerce, the 
Commission cited the defendants to show cause why they should 
not comply fully with its ruling, and the defendants simply set 
up the defense that they were unable to agree among themselves 

# In use by two of the principal defendant carriers. 
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upon any greater reduction in the rates to Milwaukee. The case 
was reviewed at this hearing, and the Commission reaffirmed its 
decision and ruling. The defendant company most largely con- 
cerned in the traffic thereupon prepared a new tariff covering the 
territory in question, which it submitted to a conference of the 
several companies interested, and by which the rates would have 
been brought into substantial conformity with the ruling of the 
Commisison. Most of the companies signified their concurrence 
in the tariff and their readiness to adopt it; but two companies 
that were closely allied with each other and whose capital stock 
was held largely in common, one of which was more directly inter- 
ested in Minneapolis than in Milwaukee business, refused to 
concur. In accordance, therefore, with railway procedure, which 
requires the acquiescence of all interested lines in any proposed 
change of rates, the tariff failed of adoption, and the injustice in 
rates denounced by the Commission still exists, with no available 
means of redress. The Chamber of Commerce applied to the 
Commission to enforce its order through the courts, but was in- 
formed by the Commission that under the decision of the Supreme 
Court it was powerless to do so. 

A striking instance showing the necessity of the Commission's 
being empowered to prescribe the necessary change to be made in 
rates to bring them into conformity with the provisions of the 
act, when existing rates are found, upon a full hearing of all par- 
ties in interest, to be unreasonable or unjust, arose in a case 
brought before the State Eailroad Commisisoner of Wisconsin 
about two years ago by the Wisconsin Cheese Makers' Associa- 
tion, an association representing over 1,700 cheese manufactories 
in that State. Although the case related to interstate traffic, the 
Commissioner was desirous of affording such relief as he might 
be able to secure by the exercise of his influence. It represented 
a large interest, the production of cheese in the State of Wisconsin 
being one-fourth of the entire production of the United States. 
It was shown that the rates of freight on cheese from points in 
Wisconsin to Chicago were actually one-third greater than from 
points in the dairy region of the State of New York, the distance 
from the latter being nearly three times as great as from the 
former. The cheese-makers of Wisconsin were thus compelled to 
compete, in their natural home market, with the product of a 
distant Eastern State at a serious disadvantage in freight; and 
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not only were coals "brought to Newcastle," but an embargo 
was placed upon shipments from the natural source of supply. 
To give the exact figures, the rates from points in Wisconsin, 210 
to 220 miles distant from Chicago, were 40 cents per 100 pounds, 
and from points in New York, 550 to 580 miles distant from 
Chicago, 30 cents per 100 pounds. The Commissioner held sev- 
eral interviews with the railway officials on the subject, and 
received encouragement to hope for a satisfactory adjustment of 
rates, but after months of delay he was formally notified that no 
change would be made. Presumably, the railway officials at- 
tempted to effect an "adjustment" by procuring an advance in the 
rates from New York, in which they were unsuccessful. The 
Cheese-Makers' Association was advised to make complaint to the 
Interstate Commerce Commission but in view of the limitations 
set upon the authority of the Commission by the decision of the 
Supreme Court, the Association was discouraged from under- 
taking any further proceedings, and the injustice has continued 
to exist to the present time. 

The authority which the amendments to the Interstate Com- 
merce Act, pending in the last Congress, were intended to confer, 
has been designedly misrepresented by railway officials and attor- 
neys, and characterized as an "arbitrary power to fix rates." They 
have succeeded to a considerable extent in instilling this false idea 
into the public mind, and even into the minds of some of the 
editorial writers of the press, who have not taken the pains to 
examine the bill and ascertain for themselves what its provisions 
were. There was nothing contained in it which could possibly 
be construed as conferring power upon the Commission to fix 
rates primarily, nor to pass upon them in any way prior to their 
going into effect. The power to order changes in the rates when 
found to be unreasonable or unjust, which the bill proposed to 
confer upon the Commission, could be exercised only after a full 
hearing of all parties in interest, and was restricted to such 
changes as might be necessary to bring the carrier complained of 
into conformity with the specific provisions of the Interstate Com- 
merce Act in the particular case under investigation. 

A further change needed in the law to give it effectiveness is 
to make the decisions and rulings of the Commission immediately 
operative, and to continue so until suspended or overruled by the 
courts on appeal by the carriers. This may seem at first thought 

voi. clxxiv. — no. 542. 4 
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to be objectionable on account of being contrary to ordinary legal 
procedure; but the relations between carriers and the public are 
totally different from those existing between parties to general 
commercial transactions, and special methods are essential for the 
maintenance of equity and justice in connection with them. 
Freight charges are paid to carriers mainly by persons or cor- 
porations who have no direct interest in them, and become a part 
of the cost of the merchandise or commodities dealt in by them. 
The consumer finally pays the freight in the price of the mer- 
chandise or commodities he uses, with an added amount represent- 
ing the profit which has been charged by the several dealers 
through whose hands they have passed. Or, as in the case of 
agricultural products, the freight rate from the locality of pro- 
duction to the most available market is deducted from the value 
in that market to determine its local value, whether or not the 
particular product is actually the subject of transportation. 
Hence, any extortion that may be practiced in the collection of 
freight charges by the carrier does not usually work injury to the 
person or corporation that primarily pays the charges; and the 
consumer who actually bears the cost of the freight has no cause 
of action and is without redress. The carrier cannot give bonds 
to indemnify the sufferer, in case of resisting the decision of the 
Commission and holding it in suspense during a long period of 
litigation, for the reason that the real sufferer is unknown. The 
ends of justice, therefore, can be subserved only by pursuing a 
summary course. The Commission, consisting of men who have 
for the most part acquired experience and skill in matters per- 
taining to the cost and value of transportation service, and are, 
in fact, a body of experts in their department, who constitute an 
impartial tribunal for the fair and equitable adjustment of ques- 
tions of this nature between carriers and the public, can certainly 
be regarded as capable of rendering judgment therein, after a 
full hearing of all parties in interest, that will stand the test of 
judicial examination. At all events, occasional errors would 
work but trifling hardship to the carrier if immediately operative, 
as compared with the continuous plundering of the public which 
is entailed by the prolonged litigation conducted by carriers in 
contesting the decisions and rulings of the Commission, as the law 
now stands. 

Under the proposed amendments to the Interstate Commerce 
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Act which were before the last Congress, the rights of the carriers 
were fully protected by the provision that the carrier might, 
within thirty days from the service of an order of the Commis- 
sion, begin proceedings in a Circuit Court of the United States 
to have such order and the findings oh which it is based reviewed, 
and that the court might, if upon an inspection of the record it 
plainly appeared that the order proceeded upon some error of law, 
or was unjust and unreasonable on the facts, suspend the opera- 
tion of the order during the pendency of the proceedings in 
review, or until further order of the court; and that if, upon 
hearing, the court should be of opinion that the order of the 
Commission was not a lawful, just and reasonable one, it should 
vacate the order. Either party was to have permission to appeal 
from the Circuit Court to the Supreme Court. 

Some confusion has arisen in the public mind on account of 
the tendency to regard the Interstate Commerce Commission as a 
quasi-judicial body, owing to the fact, probably, that its proceed- 
ings are conducted in judicial form. The functions of the Com- 
mission are purely administrative, corresponding to those of a 
department of the Government, such as, for example, the Treas- 
ury Department, which makes its rulings, after a full hearing of 
all parties in interest, as to disputed points relating to the im* 
posing and collecting of customs duties, which rulings become 
immediately operative and so remain until set aside by the courts. 

As the law now stands, it is wholly optional with the carrier 
whether or not he shall observe the decisions and rulings of the 
Commission; and, as a matter of fact, during the past few year3 
they have been generally disregarded. At a hearing before the 
Interstate Commerce Committee of the Senate on the Cullom 
Bill, in April, 1900, in reply to a question put by a member of the 
committee, the attorney of one of the more important railway 
companies of the country stated that the company which he 
represented had never complied with an order of the Commission 
without contesting its validity in the courts. In case of non- 
observance of any order of the Commission, it can be enforced 
only by the Commission, or the person or company injured, apply- 
ing to a circuit court of the United States for a writ of injunction 
or other proper process enjoining obedience thereto, and either 
party may appeal the case to the Supreme Court. Through the 
ingenuity of railway attorneys in devising means of delaying and 
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obstructing proceedings, the determination of such cases is often 
delayed for years, numerous eases having been kept in the courts 
for periods varying from five to seven years. 

There is no element in the economic world that is so pervasive 
as the cost of transportation. It constitutes an integral part of 
the cost of every article of food and clothing used by every man, 
woman and child, and of all materials that enter into the con- 
struction and furnishing of a habitation for man, and the heating 
and lighting of such habitation ; and, in fact, of everything that 
is employed for the sustenance and comfort and gratification of 
man. To the man who ultimately meets it in the price of what 
he consumes, it comes as mysteriously as the wind which "blow- 
eth where it listeth, and none can tell whence it cometh and 
whither it goeth." It is collected as silently and as unconsciously 
to the actual payor as the customs duties of the Government, the 
levying of which is the subject of deliberate and sharply contested 
legislation, over which the entire country is thrown into a par- 
oxysm every few years. But the levying of freight charges, 
which for railway traffic alone aggregate annually five times as 
much as the customs duties, is left wholly to the irresponsible 
and self-interested action of railway officials, without any prac- 
tical governmental supervision, and with no restraint whatever 
except that imposed by the natural law which determines "what 
the traffic will bear." The figures furnished by the statistical 
bureau of the Treasury Department of the United States show 
that the import duties collected during the three years from 1898 
to 1900, inclusive, aggregated $581,001,542, and the freight 
earnings of the railroads of the country for the same period, 
according to the reports of the Interstate Commerce Commission, 
aggregated $2,843,038,287. 

As is well known, a process of amalgamation, or unification of 
interest, has been going on for some years past between competing 
lines of railway, which has during the last two years assumed 
enormous proportions, and competition is fast becoming extin- 
guished. During the period last mentioned a large proportion of 
the railway mileage of the country, variously estimated by differ- 
ent authorities as aggregating from 101,000 to 112,000 miles, 
constituting not less than three-fifths of the entire railway mile- 
age of the United States, has been brought under the absolute 
control of five great capitalists, and the process is still going 
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rapidly forward. This constitutes a power for extorting money 
from the public the exercise of which, however fair-minded may be 
the individuals in whose hands it is now vested, it is certainly un- 
wise to permit without throwing around it such safeguards for 
the protection of the public, by governmental authority, as shall 
effectually prevent its abuse; otherwise it is appalling to contem- 
plate the results that may ensue. 

We have a striking presage of these results in the joint action 
of the railroads using what is termed the "Official Classification" 
of articles of freight, comprising all the railroads in the terri- 
tory lying east of the Mississippi River and north of the Ohio and 
Potomac rivers. By that action, which went into effect on Janu- 
ary 1st, 1900, a large number of articles were transferred from a 
lower to a higher class, by which means they were subjected to 
higher rates, including many articles of the most common use. 
According to a report issued by the Agricultural Department of 
the Government on April 1st, 1900, no less than 592 articles were 
so raised in classification, and consequently in rates charged for 
their transportation. For example, sugar, coffee, soap and starch, 
in carload lots, were raised from sixth to fifth class, involving an 
advance in the rate for transportation, in the case of a shipment 
from New York to Chicago, of twenty per cent. On a large num- 
ber of articles the change in classification involved an advance in 
rates of from fifty to one hundred per cent., and in some instances 
even more. Many articles, when shipped in less than carload 
quantities, were transferred from a lower to a higher class, while 
the same articles shipped in carload lots remained in the same 
class as before, which resulted in an excess of from thirty-three 
to eighty per cent, being charged for transportation of the same 
articles when shipped in less than carload quantities over the rate 
in full carload lots; and in some cases the excess was from one 
hundred to one hundred and fifty per cent. The actual difference 
in cost to the carrier for receiving, billing and delivering freight 
in less than carload quantities over the cost in full carload lots 
does not average over one per cent. The difference in cost of 
hauling, owing to the cars not always being loaded to their full 
capacity in combining lots of less than carload quantities, may be 
from one to two per cent. more. Making the most liberal allow- 
ance for the entire difference in cost arising from the difference in 
circumstances and conditions relating to the two kinds of ship- 
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merits, it is the belief of the writer, from a careful observation 
for many years of the details of freight traffic by railroad with 
which he has been brought into continuous and close contact, that 
there is no justification for a greater difference than five per 
cent., at the most, in rates charged for less than carload quantities 
over those charged for full carload lots of the same articles, ex- 
cepting in the case of articles shipped "in bulk" whose identity 
must be preserved. Any greater difference than this is an unjust 
discrimination in favor of the dealer whose trade enables him to 
order goods in carload quantities. The effect of this is, as will 
readily be seen, to destroy the business of interior distributing 
points and concentrate trade at great commercial centres. 

Some idea of the effect of so extensive a change in classifica- 
tion of freight articles may be gathered by taking the single 
article of sugar as an example. In the annual "Keport of the 
Statistics of Eailways in the United States," issued by the Inter- 
state Commerce Commission, for the year ending June 30th, 
1900, the tonnage of sugar transported by the railroads of the 
country during the year, originating on the line of the companies 
reporting, is given as 2,050,558 tons. The advance in rate, pro- 
duced by transferring this article from sixth to fifth class, in the 
case of shipments from New York to Chicago, was one dollar per 
ton, the previous rate having been in force for a period of four- 
teen years. It is fair to assume that this represents the average 
advance in the rate charged on the aggregate tonnage of sugar 
shipped to all points throughout the country, taking into con- 
sideration the fact that rates of freight between New York and 
Chicago are relatively much lower than those charged between 
Chicago and points farther west, and also than those charged on 
shipments to intermediate points on the route or for shorter 
distances to other destinations. This would indicate that the in- 
creased amount of money paid by the people of the country, as a 
whole, for the transportation of sugar during one year, resulting 
from the change made in the classification of this article, was over 
two million dollars. And this is only one of 592 articles that 
were similarly affected by the change made in classification, 
some to a much greater and others to a somewhat less extent. 
The same advance was produced in the rate charged for the 
transportation of coffee, starch and soap and numerous other 
commodities of common use, the aggregate yearly tonnage of 
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which, is enormous. The previously existing rate on coffee and 
starch had been in force for a period of twelve years and that on 
soap for eight years. An advance of fourteen per cent, was pro- 
duced in the rate on cotton piece goods, the previous rate on 
which had been in force thirteen years. 

Similar changes were made in the "Southern Classification" in 
use on the railroads situated in the territory lying east of the 
Mississippi River and south of the Ohio and Potomac rivers, and 
also in the "Western Classification" in use in the territory lying 
west of the Mississippi Eiver, by means of which, together with 
the changes made in the "official classification" above mentioned, a 
general advance was produced in rates of freight throughout the 
entire country. It has always been regarded as evidence that a 
freight rate is remunerative when it has been continued in force a 
long time. It is a well-known fact that, during the periods men- 
tioned while the previously existing rates were in effect, most of the 
railroads of the country which were not overcapitalized, and were 
located where they were needed, were paying good dividends con- 
tinuously. The only pretext assigned for the indirect advance in 
rates effected by the changes in classification referred to was the 
increase in operating expenses consequent upon the advance in 
cost of labor and material. That this was more than compensated 
for by the increase in traffic is shown by the fact, stated in the 
annual report of the Interstate Commerce Commission submit- 
ted to Congress on January 4th, 1901, that the percentage of 
operating expenses to earnings of all the railroads of the country 
for the year ending June 30th, 1900, was less than for the preced- 
ing year, and less than the average for the preceding period 
extending back to 1890 ; and that the net earnings per mile for the 
year ending June 30th, 1900, were greater than for the preceding 
year, and greater than the average for the preceding period back 
to 1890. 

The Commission states in that report that, "in every part 
of this country, carriers have by concerted action, without any 
notice to shippers, and indeed against the vehement protest of 
shippers, advanced their rates upon a large portion of the mer- 
chandise carried under class rates an average of one-fourth," 
and justly remarks that, "when hundreds of shippers complain 
that a public servant has perpetrated a wrong upon the public 
in the discharge of a public duty, there should be some public 
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tribunal before which inquiry can be had and by which redress 
can be administered." 

If consumers, who ultimately bear the cost of transportation 
in the price of everything they use, or producers, the local value 
of whose products is determined by deducting from their value at 
the place of consumption the cost of transportation thereto, are 
to be protected from the rapacity of the common carriers of the 
country, it must be accomplished by a body organized by the 
Government for the purpose, with due authority to administer 
equal justice between the two opposite interests. The necessity of 
administering justice in relation to these interests by a different 
method from that pursued in contentions arising between parties 
to ordinary commercial transactions lies in the fact that the con- 
ditions surrounding the two classes of oases are not analogous. 
The rate charged for transportation is not the subject of negotia- 
tion and contract between the two interested parties, but is de- 
termined by the will of the carrier and enforced upon the shipper. 
The party by whom it is primarily paid is a middle-man, who has 
no direct interest in it; and the consumers, between whom it 
is distributed and upon whom it finally falls, have no cause of 
action for recovery in case the charge is extortionate or unjust. 
Their only protection lies in the proper exercise of governmental 
authority in the prevention of such a charge at the outset. If 
the legislative branch of the Government fails to protect the pub- 
lic by primarily prescribing the rate that shall be charged, which 
the present writer would by no means advocate, it should certainly 
empower a competent body of men, appointed for the purpose, to 
exercise a careful supervision over rates fixed by the carriers, and 
to make summary changes therein when they are found upon 
proper investigation to be unreasonable or unjust. 

That existing railway rates are higher than is necessary to 
afford a suitable return on the capital invested in railway prop- 
erty is apparent from the fact that the net earnings of the rail- 
ways of the country, as shown in the annual report of the 
Interstate Commerce Commission on the Statistics of Railways, 
for the year ending June 30th, 1900, the last fiscal year for which 
returns have as yet been compiled, after paying interest on their 
funded debt, and dividends on their stock aggregating $118,- 
624,409, produced a surplus of $142,754,358, an amount actually 
over twenty per cent, greater than the sum paid out in dividends. 
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The Commission states that there were paid out of the surplus 
the sum of $25,500,035 for permanent improvements, the sum of 
$29,596,390 for "miscellaneous deductions," whatever that may 
mean, leaving the sum of $87,657,933 to be carried to surplus 
account. By what right the railway corporations of the country 
levy a tax upon the public for funds with which to make perma- 
nent improvements which add to the value of their property, and 
in addition thereto pile up a surplus to further enhance the value 
of their stock, the present writer is unable to determine. The 
entire surplus first above mentioned, over one hundred and forty- 
two million dollars, was wrongfully wrung from the pockets of 
the people during the year. 

There is a prevalent impression that there has been a con- 
tinuous decline, for a number of years past, in rates of freight 
throughout the country, which is due probably to the fact that the 
average rate per ton-mile for the aggregate tonnage transported 
has shown a steady reduction from year to year, having fallen 
from 1.01 cent in 1885 to .72 cent in 1900. This, however, has 
been the result of a larger relative increase in the movement of 
coarse freights, from year to year, which pay the lowest rates, 
than of merchandise and agricultural products, which pay much 
higher rates, and also of a steady increase in the average distance 
to which freight of all kinds is being transported, the rates 
charged for long distances being, and rightfully so to a reasonable 
extent, proportionately lower than for shorter distances. 

The desired legislation has been characterized by representa- 
tives of the railway interest as "dangerous," in which they are 
joined by a small section of the shipping interest of the country, 
the latter being presumably incited thereto by the former under 
the apprehension of their being deprived, in consequence of such 
legislation, of the benefit of preferential rates and advantages, 
which they are now enjoying, over the shippers of the country at 
large. That it is dangerous to the class of shippers referred to 
will not be denied, and also to such railway corporations as desire 
to be free from any restriction in granting favors and advantages 
to certain individuals and companies engaged in commercial and 
manufacturing enterprises, and also to such localities as the offi- 
cials of such railway corporations may deem it to be to their 
advantage to favor. It is admitted that it is dangerous also to 
such railway corporations as desire immunity from governmental 
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supervision and freedom to enforce upon the country such rates as 
their own selfish interests may dictate, without regard to equity 
or to the relative rights of the respective communities which they 
serve, or those of other communities in active competition there- 
with in business. But that they are dangerous to the rightful in- 
terests of railway corporations in general, or to the commercial 
interests of the public at large, is emphatically denied. 

That the vested rights of railway corporations, and their im- 
munity from the operation of legislative action that would be 
unjust to their rightful interests, are amply protected by the pro- 
visions of the Constitution of the United States, has been definitely 
settled by recent decisions of the federal courts, notably by the 
decision rendered by the Supreme Court on March 7th, 1898, in 
what is known as the Nebraska Eailroad Commission ease, en- 
titled "Smyth vs. Oliver Ames et al." The opinion of the court, 
delivered by Justice Harlan, declares : 

"It is settled that a State enactment, or regulations made under 
the authority of a State enactment, establishing rates for the trans- 
portation of persons or property by railroad that will not admit of the 
carrier earning such compensation as under all circumstances is just 
to it and to the public, would deprive such carrier of its property 
without due process of law, and deny to it the equal protection of the 
laws, and would therefore be repugnant to the Fourteenth Amend- 
ment of the Constitution of the United States. A railroad is a public 
highway, and none the less so because constructed and maintained 
through the agency of a corporation deriving its existence and powers 
from the State. Such a corporation was created for public purposes. 
It performs a function of the State. Its authority to exercise the 
right of eminent domain and to charge tolls was given primarily for 
the benefit of the public. It is, therefore, under governmental con- 
trol — subject, of course, to the constitutional guarantees for the pro- 
tection of its property. A corporation maintaining a public highway, 
although it owns the property it employs for accomplishing public 
objects, must be held to have accepted its rights, privileges and 
franchises subject to the condition that the government creating it, 
or the government within whose limits it conducts its business, may 
by legislation protect the people against the exaction of unreasonable 
charges for the services rendered by it; but it is equally true that the 
corporation performing such public services, and the people financially 
interested in its business and affairs, have rights that may not be 
invaded by legislative enactment in disregard of the fundamental 
guarantees for the protection of property." 

The principle enunciated in this decision regarding the con- 
stitutional limitations of legislation by a State is, of course, 
equally applicable to Congressional enactment. 

Edward P. Bacon". 



